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POINT I 


Summary judgment is a harsh remedy which should 
only be granted when there are no material issues of 
fact. 


In this action to rescind a life insurance policy because 
of an alleged material misrepresentation in the poliey ap 
plication, the decision below by the Honorable D. J. Buch 
hausen (United States District Court, Eastern District, 


New York) granted summary judgment in favor of plain- 


tiff-appellee. Defend: 

herein and contend that there are vy factual 
which can only be resolved by a p rial wherein 
appellee’s supposed proofs m bj 


examination. 


“Sammary judgment : 
to the losing party that the court is so ¢ rtain that noth 
ing you have said even raises a materi: issue that you 
will be denied an opportunity to have a day in court on 
your claims.” Johnson Foils, Ine. vy. Huy k Corp., 61 
F.R.D. 405 (1973). 


“The emphasis in a motion for summary judgment is 
that a court must be certain t a court is not depriving 
a party of a fundamental to a trial. This is why 
the court puts great burden f proof upon the movant 


and allows presumptions in favor of the opposing party.’ 


Nyhus v. T wel Managemen . 463 F. 2d 440, 442 
(U.S. App. D.C. 1972); Pitts v. Shel ‘o., 463 F. 2d 


331, 335 (Sth Cir. 1972); Empire Electronics Co. v. 
United States, 311 F. 24 175 (2d Cir. 1962). For sum 
mary judgment to be properly § | the movant must 
demonstrate entitlement beyond a reasonable doubt. Jame 
v. Topeka & Santa Fe Ry. Co., F.2d 173° (C.A.N.M. 
1972). 


POINT II 


Disputed factual issues concerning the materiality 
of the alleged misrepresentations should have pre- 
cluded the granting of the motion for summary judg- 
ment. 


In Point I of his brief, app argues that the alleged 
misrepresentations made by 4 deceased in his applica- 
tion for insurance were material as a matter of law. 


Appellee Ii and discusses numerous cases in support 
of his contention (V1 Appellee Br. 13-16). 


Appellants’ argument, however, as presented in Point I 


of his original brief, is that the question of materiality 


>a matter of law’. is not one to be decided on a motion 


yr summary judgment. Rather, the question should be 
decided only after evidence on the issue of materiality 
has been presented at the trial, with an opportunity for 
cross examination. Appellant lists and discusses numer- 
ous cases in support of his contention (Def-Appellant Br. 
7-10). 


Appellee has completely neglected to respond to this 
argument. The cases discussed in Point I of his brief do 
stand for the propusition that the misrepresentations 
were material as a matter of law. In none of these cases, 
however, was the issue of materiality Cecided on a motion 
for summary judgement. In each of them, evidence on the 
issue of materiality was presented at trial. In fact, in 
one of the eases appellee cites, Vander Veer v. Continen- 
tal Cas. Co., 30 AD 2d 506 (38rd Dept. 1968), the defend- 
ant insurance company’s motion for summary judgment 
was denied. Later, after a jury trial, the Court of Ap- 
peals reversed a judgment for the plaintiff beneficiary 
and held that misrepresentations made by the deceased 
were material as a matter of law. Vander Veer vy. Con- 
tinental Cas. Co., 34 NY 2d 50 (1974). Note that the 
issue of materiality was not ultimately decided until evi- 
dence had been presented at trial. 


Appellee has also argued in Point T of his brief that 
the factual proof upon which the court based its finding 
of materiality was sufficient (PLAppellee Br. 18). The 
proof consisted of a single, unsupported affidavit of the 
medieal director of the insuranee company in which he 
stated that a policy would not have been issued if the 


deceased’s true medical history and condition were known. 


“ne 


Appellee cites no case in which misrepresentations were 


held to be material on the basis of a single, unsupported 
affidavit. Rather, he supports his argument by citing 
eases in which almost identical misreprest ntations were 
found to be material as a matter of law (PI-Appellce Br. 
18), overlooking the fact that in none of them did the 
proof consist of a single affidavit. In all of the cases 
cited by respondent, the proof consisted of testimony 
given at the trial, subject to full cross examination. 


Appellant therefore maintains that the factual proof 
upon which the judgment was hased was not sufficient, 
and refers to Poiat [ of his original brief which he dis- 
cusses several cases in which the decision that a mis- 
representation was material as a matter of law was based 
on substantial, uncontroverted evidence, and not a single 
affidavit (Def-Appellant Br. 7-10). 


Further, appellee would have this court find the medi- 
eal director’s affidavit sufficient to support a finding of 
materiality in that it sets forth the “medical facts” con 
cerning the insured’s heart disease and appellee contends 
that “appellants have at no time disp ‘ted those facets (PI 
Appellee Br. 18). In fact, the quoted portion of Dr. 
MeCracken’s affidavit (Pl-Appellee Br. 19) does no more 
than describe arterioselerotic heart disease, Class I1-B. Ap- 
pellant does not dispute that tis textbook definition rep- 
resents a fair portrayal of arteriosclerotic heart disease. 
iLowever, appellant has continually disputed the question of 
whether the assured did, in fact, suffer from the disease 
in that he never had an abnorme! EKG reading. Fur- 
ther, the question of whether or not the insured did in 
fact suffer from heart disease should be left for a jury 
to decide (Def-Appellant Br, 10-12). 


Finally, appellant wishes to note that it is not his con- 


tention, as respondent maintains in Point 1 of his brief 


that the insurance company must demonstrate that it 
never issued a poliey of life imsurance to a] plicants un- 
der similar cireumstances in order to hold that the mis- 
representations were material (Pl-Appellee Br. 19-20). 
Appellant merely argues that he should have the oppor- 
tunity to introduce evidence on tie issue of past insur- 
ance company practices, as permitted by subdivision 3, 
Seetion 149 of the New York Insurance Law, and refers 
to Bean Vv. Metropolitan Life Ins. Co.,. 7 Mise. 2d 1044, 
iGG N.Y.S. 2d 814 (Sup. Ct. Warren County 1957) and 
Roth v. Equitabl; Life Assurance of the United 
States, 186 Mise. 612, 50 N.Y.S. 2d 119 aff'd. 269 App 
Div. 746, 55 N.Y.S. 2d 117 (1st Dept. 1947) cited in his 
original vrief in support of this contention (Def-Appel- 
lant Br 8-9). Appelant maintains that such an oppor- 
tunity was not preserved for the defendant in the case at 


bar. 


POINT Ill 


A jury question exists on the issue of whether or 
not the insurance company had notice of the insured’s 
condition. 


In Point TI of his brief, appellee addresses himself to 
the issue of whether the insurance company had construe- 
tive notice of the deceased's complete medical history. 
Appellee concludes that the trial court correctly held as 
a matter of law that no such constructive notice existed 
Appellee relies on several cases which reach a similar con- 
clusion based on their own peculiar facts (Pl-Appellee Br. 


99.95), 


Appellant does not maintain, as suggested by anpellee, 
that the insurance company in the case at bar aad con- 
structive notice ef the undisclosed facts (Pl-Appellee Br. 


91-22). Rather, appellant merely maintains that, under 
the circumstances of the case as outlined by app lant in 
Point ITI of his original brief, a genuine Issue of fact 
exists as to whether the company had been put on notice 
(Def-Appellant Br. 12-16). 

In addition, even if the cireumstances of the case at 
the time of the application did not put the insurance com 
pany on constructive notice of the undisclosed facts, a 
question of fact nevertheless exists as to whether the com 
pany should be charged with such notice. At the time of 
the application, the company on its own undertook a 
“standard” investigation of the deceased which did not 


uncover any of the undisclosed facts (PI Appellee Br. 5). 
Following the death of the deceased, a “routine” invest 
gation did uncover all of the facts (Pl-Appellee Br. 7). 
Therefore, the jury should be permitted to pass on the 


question of whether the compan) should be charged with 
constructive notice as a result of the “standard” investi 
gation, since a “routine” investigation would have un 
covered all of the facts. 


CONCLUSION 


The judgment of the court below should be re- 
versed and a trial ordered to resolve the disputed 
factual issues. 


Respectfully submitted, 


RIVKIN, Lerr & SHERMAN 
Attorneys for De fendants Appe llants 


On the Brief: 


Lreonarp L. Rrvkin 
Harvey WEINIG 
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